OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

.  GERALD C. MANN
ATIORNLY GENERAL

¥rs, B, B. B8a)p

Direetor and Txecutive Jecratary
Teachors Retirscent 2ystem of Texas
Aus¥in, Texas

Dear Madams : Opinion Yo,

are deliaqu
b to Taaoher Retiraszent
b, of Texas

"] will apprecgi?

8 your Yepastmant giving an
opinion gonaarn : :

uationsy

sstadblished uambdership in

9 shhool yoar and refused to

» gontributions (any teaoher

(lag menubership dafore June 9,

3, Who feaches five consecutive years,
rgtabilish theiy prior servios},

Librerisns, office enploysss, st celers,

who through lask of unlderstanding ¢f the

law 414 nod know they were occufylag eli-
Zivle positions, and sre aow delag foreed
30 make gontrisullons on all future aslia-
riee,

““
.
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"3y quesiions are;

If the taachors in ths sdove :rours ray
all of the dalinjuent eductlicns, ocan
thay eatablish prior service?

If the answey 1 yes, will the payusnt
of the delinquent Jdecducticna de corpule
sory or voluntary?

If the paynent of the dslinguent dsduge
ticns is conpulpory, will ihe iné&ividual
teadher or the reporticg orfielal be held
resronsitle?

*In mearny instarces the Loacher has Ssen transe
ferred frox oce 4dlatrict to anclher azd the locae
tion of the oripliral reportirg officiasl {8 unvnove."

Seebion 3 of the Teaslsr Tetirusent iet, (Vernoa's
Annotat=d Civil statutss, Art. 2922-1) srovidses:

"{1) All perroas who 4AYs tsachars oa thw date
as of whiech LlLe “ativeasut Iystem is astadlished
shall beoone xeab4ts as of that dats as & condl-
tion of treir sewplcyzent unless «ithlin a peried of
ninety {90) days afier Septeabar 1, 1937, any sueh
teachey shall f1l3 with the Stats Zoard of Trustess
on A fora presdaridad by asueh Board, & notice of his
slsotion not to bs covered ia the usadershlp of the
Syatem and a duly exscuted walvasr of all precent
And prosreetive banaritls whieh would otherwise
inure to hia on agoount of his partieipetion ia
the Retirsmact Systea, '

*(2) Bagianing Sepseaber 1, 1738, and theree
after sny teasher tsachiag for the firat tixe in
Texas ahall bacone 3 weabey of the Retiremsat lys~
ten 33 & oondition of his smployzent. '

*{3) Should say mexdar 1a eay perlod of six
{4) sonseontive yesars after becoaing & member be
wbgent froa servics mors than five (8) yedre, o2
should he withdrar bis accusulated oontribub{ens,
or shoyld 2a Bec za a baneliclery, or upon dsath,
¢ shall thersuron sesse £o dBe A makbar,

-
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"{4) Any tesgher who eloets not to bBecoxe a
neaber of the Tetirezant %System ag horein provided
as of Septemder 1, 1937, and ths ninety ($0) days
next following, =uay =znage appliocation to bsconme e
meaber at tae heglinning of any nsw sechool year,
but wishaout slaia for priore-service eradis,

{5} Anyore =zho hae taughb im Che Stats of
Texan 12 aceoriancs xith ske teriw of this Aet, bul
who 1a not in sarviss during the year in whioh the
Aot decoas sffectiva, shall, if ha Baconds a teacher
within two (2) years 37 the dats ou whioh thie Aas
bagones effantiva, and {f he continues ap sudn for
& psriod of Tive ls) osnessdutive years, bes sntitled
t0o recaive oredit and resultiuyz tenzfita 22r prior-
sorvias as provided for ia this Aet,”

Jestion 1 defines "prioy serviee™ auc followsnl

®(9) ttelor service' ghall mean service ren-
dered pricr to the Sates <f sctadlighuent of tae
Retireasnt Gystaemx,*

Under Seotion 3 Ssaahors who were aiven an eled=
tion were expressly requirsd to axerciss it xithia 90 days
Aftar Septexber 1, 1937, otherwiss they decaze meabasrs as
“atter of law and a3 a oonditisn of thelr suployxens. Onae 4
tsacher beaomes a memdar he eanndd withiraw fros weadbershi
in the System exaspt to ceass ®sing a bLsagher, to die, or be
Fetired with a disabilivty benefit, or %0 be ratirsd cn scoount
of aze with such annaidy vy other hsnefit as 1s selegtsd by
Suth teachar, Abtorney Censral's Opisicn datsd Septexber 22,
1937, addressed to Hon, Wortimer Jrown, Txeoutlive aoratary,
Teachar etirsment Systeanj 0=1530,

The Aed closrly sontezplates that persons who were

*acharg whan the Systos was fstadlished and who 414 not exer=
tl" theiy sleotion not to basoms maxbars shonld he ensitled
‘h: Prior gervice, lersoans who had tauzhs in Texas dut whe
-'fbptnsé not o he teaching daring She f1ira% year of operation
' the 3ystem were provided for ia {:zagrnpa 5 of Section ) meo
. A% 1f they bLsoams mexders within yaars and sontinued foy
'er"'1°d of five ocasesutlive years Shey woula havs the bdensfit

Wiely prior sarvice and "be eatitled to rsceive aredis and

?:;:nlkiag benefits for prisr-serviae as praoviiad foy ix (hia
1 4
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Ssotion 3 oontains the following provisionss

"Ihe anount contributad by eash taschsr 0 the
Retireaont Systen shall be five (5) per centum of
the regular annual coapsnsation paid esach msmber
the amgunt oot to sxe¢sed One Hundred and “ighty 501-
lars (35180) par snnua, Aftsr sueh timie ae the State

ahal?!) honwe soanbulhunbald do dha Babhlioomand Bwab aw =

sus squivalent to She sum of all smounta wihich have
Shen dean contrihbuted by She aszbers of the Relire~
mend Systam, the smount sontributed by the 3tate of
Texas %0 the Retirement 3ystem Shareafter shall not
exseed during any one year five (3) per centum of
salaries of al)l =meabers, diaregarding sealaries in
amounts in excess of Three Thousand, 3ix Hundred
Dollares (33,600), provided the total smount sone
tridbuted by the étatt during any one (1) year shall
8t legat squal the total amount eoptributed during
the paae ysar >y all meabers of the Retirsmaent 3yse
t“.

B 5 o 0

"1. Ths Teachor Saving Fund,

*{a)] The Teseher Baving FTund shell be a fund
ia whieh shall De socumuleted ragular five {§) per
contum eocniributions from the aonpeasation of memrw
Bers, iagluding surreat interest sarnings, GCobm
tributions %0 and payaents Croa $is Yeaoher Saving
Zand shall be 2ade as follows:

*(b} Tagh employer shall Gause %0 de deducted
from She salary of eadl aender on eadch and esvayy
Ptiltoll of auoh saploysy for each and everyy
roll pericd, five {5) per csntum of his searaable
sompenaation, provided that She sum of the deduse
tions made for a menbar shall not exdeed Co¢ Hune
dred and Tighty Dollars ($150) during nn{ one {1)
Ysar, Dedustions shall begin with the fira$ pay
roll pericd of She school yeer 193738, . . »

v{s) The deduotions provided for hsrein shall
be ande notwithstanding Mbad the miniaum compenses
$ion provided for by law for any meadsr shall de
?educed thereby. Ivery meader shall bde desasd $0
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34 eongend and agres to ths dedustions sade and pro-
R vided for herein and shall receipt for his tuil

i salary of compensation, and payment of salsry or
sompensation, less said 4eduotion, shall be & full
and eosmplete discharge and acquit‘nncc of all claims
and deaanda whatscever for the serviocsa rendered by
sudh peraaa duriang the goriod sovered by such paye
mant, oxeepd as o bthe benefits provided under this
Aet, The aazplayer shall cersify to the Itate 3oard
of Trustees on sach aad every pay roli, or in sush
othey asuner as saxid Board say praneriﬁc, the
mmounts L0 be 4dedusted) and s20d of mald aanuinls
shall be deiusted, and when 4doductad shall be paid
1ass sei1d Tessher Saviog Fund, and shall b9 arede
i%ed, %0 She individuasl acgount of thae mamber from
whoas coxpansation said deduetion wam zade,

s o = s
*8, Colleotion af Contridutinna,

f '(1) The collsotion of asmdbers' sontridbutions
41 shall bs as follows:

"({a)] Taeh emplaysr aliall ocsuse to be deduckad
o eaoh and 2vary iay 20l) of a asmber for saoch and
sver roll paricd subseguent to the date of
eatablishaert of She Tetirsment Syaten she contyle
busions payabls By sush measdsr, ss provided ia shis
ASS, lHagh employer shall ocrtlry $0 the trsasurey
of said employer on smoh mad every pay roll a state-~
Rent as youehsrs for the avount so dednoted,

*(h) The Sreampursr oy proper diaduraing offiqer
of saeh employsy oa anthoridy from She saploysr shall
fake dedustioas froa selaries of teachers as provided
ia whis Ae%, and shall transmit monthly, or &% suah

ixe as the Stete Board of Trustass ehal) Jesignata,
8 sertified ocopy of the pay rall, and ths ssountd
Spasified S0 De dedusted 11 b¢ paid %0 the Exscue
Sive Saszetary of the Statse Board of Trastees, snd
saking s reoord of all receipts, the ta!d Board
Shem %0 the Treasurey of the Stete of Texas,
8ad by hinz be oredited to Tescher Caving fund, and
Sush fundas shall De deemed ap tggroprlatod foy uze
Q0dording %0 the provisions of Shis Aet, Tor the
Purpogs of oollecting contridutions of teschers who
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are teashicg in commonm sehool districts, the sounty
superintendant oy ex offielo county supsrintendent
of each coundy of this 3tate is heredy designated %o

srform the duiies of smployer of all common achool

lstriots over whieh hs has Jurisdietion, and he is
hersby authorizsd and smpowered L0 retain the amounts
80 dedusted froa pay rolls of xaadoers azd have a eOre
responding aaouny dedyetad froa any fuads availadle
for paying tsachers' galaryiss, and tranamit same o
the Txegutivs Secratary of the State Board of Triuge
Sess as troridtd for ia this Acd, Any ecllege or
university or other sdueatioaa) iastisutioa or sgenoy
supported in whole or in g-ri by the fAtats ahall heve
She ascunt retained or delusted froa ths funds regue
larly appropriated by the State for Shs ocurreat
asinteananee for sush edusational Gepartzents snd
instivusions,

*(e) Tor the purpoas of enadling the gollee-
Slon of five (5) per ceatum of the salaries of the
aexders of the Netireunsat 3ystea %0 be made as
s e an aidle, the Btate Zoard of Trustees
sh require the seoretary or other offfcer of
sash employeredeard or ageney, within shirty (30}
days after 3he deginning of essh sshool year, %o
aake 4p & 1ist o2 all teachers in iss tngloy who
ars aeaders of the Retirsant Systex, ss ou‘ Shely
salaries by the month and by the year, z2ake an afe
fidavis o the sorrestness of this statesent, and
f£ile She same with the Zxscutive soorotar{ a} the
3tate Board of Trustess of ths Teacher Febireent
System, 1f additions to or dedustions from Shis
118t ahould be made during the year, such additioms
OF dsductions shall likewise bs cortsified under
oath %o the ftats Board of Trustees of the Teschey
Retireasns System,”

Secsion 10 reads as followss

"An soa who shall knocwingly make any false
ltatnunn{ z:'-hall faleaity ar -r-ig %0 de falaified,
QAY Yegord or records Of this Retireaent Systea in
Ay attempd to defraud such Syatea as a resuls of
Sheh get ghall e guilsy of a feloay, and shall be
Junished as provided for under the laws of Texas,
Mould any ehanze or srror in the records resuls ia
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any meabsr or bansficiary reoeiving from the Fetire=
asndt Systes xmors or less than he would have desn
entitled $0 recalve had the records dsan aorrecl,

the State Board of Trusises shall corrsct sugh error,
and so far as praotiscahle, shall adjuss the paysmentd
{is suoch a sannsr that the satusrial sjuivalent of

the besnefit to whieh such meaber or bBsnafivciary was
ebrrectly entitled shall de paid,”

e e W = N wasea L Ee e

Troa She foregoing 16 1a olear thats

le %hen a psrson bscomes & asabar of Lhe Systeam
under tae sonditicas set ocus 1a the stetute antlisling Aim %o
prior servioce, his right to prior sarvice atlashss to his sese
h:r:hip by virtue of snd under the Qonditions set ous in She
statute,

2. Yallure of sa saploysr, or She proper officer
upon whom ths express duty 1is 3pote&, to deduct 3ind forward
the individual eontridutions to the Secretary 2f the Stats
T0ard of Trustess is not By the atatuts a psraisaidbls or recog-
niged meang of withdrewing frou meambsrship and the oblizatlon
to sccount to the syatem continues,

3. The messbere' 5% sontridutiona ars not masrely
Peraitited dus reguired to de Jadusted and forwmrdsd Yo the
Proper state offiaials sxnd when this is no% dons, dutl suok
Roney i fuid to the individual Seacher, such tescher recelves
Soapeasation or monsy to whieh he i# not entitled unier the
beras of the lsw, whieh w@ust bs read in%o iz contract, and
Lhe 'ﬂtlayﬁr or angounting ofticcy who nakss suoh unauthoriasd
Y

;:P drsnohes an expross statutory duty laposed apon hia
L

. In snswsr to youpr questicas, it 12 our opinion that
S8chers who would othereise de untitied to eatadlish prior
:t!viua aredit are not deprived of suoh righd by reasom of
quenoy in making eontridutions or ths fallure or refusal
Yhe proper acoounting offisials to perform Sheir duties,

3 o %9 srs further of the opinlon that the paymeat of

9 Sributions by meabers is not ophlonsl bud 1s sompulsory and

- wou Payment has deea illegally made o a teacher, such teaocher -
foy € be priaarily lisble %o acevunt to the Retirement Bystea

' Teaq 2® moneys {liegally received by him and diverted from She
Rer 3aving Pund,

e

. R W
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The faots 2nd alrcumstances will no dsubt vary in
fndividual ossss, In some eases there may, in sddition, re
mersonal 11ability oa the part of the accounting official,
and 1f zaid acesunting official is under the law required
to post an offlicial bond, sueh liabllity may attach to
the bond.

Yours very truly
ATPROVED FEB 6, 1948

ATTO EFY GFNVRAL OF T' ¥AS

o %%W

Agalatant

APPROVED

OPINION
COMMITTEE
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